Report of the Faculty Senate Ad Hoc Committee to Revised the University Policies Related to Sexual Harassment 
02-05-2001

Ad Hoc Committee Members: Barbara Coe, Charldean Newell, Kenneth Sewell, Jerry Yeric, and Melody Kelly, Chair

Ex-officio Members: Richard Rafes, Vice Chancellor and General Counsel, Cassandra Burrell, Associate Vice President for Equity and Diversity, Daniel Emenheiser, Equal Opportunity Officer, Steve Miller, Director of Human Resources, Diane Berg, Assistant Director of Human Resources and Bill McKee, ADR Advisor.

Purpose of the Committee:  The Ad Hoc Committee was appointed by the University Committee of the Faculty Senate on August 30, 2000.  The Ad Hoc Committee was asked to respond to a formal request dated May 8, 2000 from the University Review Committee (URC).  The URC requested the Faculty Senate appoint a committee to review and recommend revisions (if needed) to the University's policies and enforcement practices of the sexual harassment and related policies.

The Revision Process:

1. The Ad Hoc Committee reviewed and revised the following policies: 

· 10.12.11, Duties and Responsibilities of the Associate Vice President, Office of Equity and Diversity; 

· 1.3.7, Nondiscrimination/Equal Employment Opportunity and Affirmative Action; 

· 1.3.19, Sexual Harassment; and 

· 1.7.5, Voluntary Alternative Dispute Resolution System.  

2. The Ad Hoc Committee also drafted a new policy 1.3.yy, Information and Procedures for Pursuing and Resolving a Complaint of Discrimination, Including Sexual Harassment.   

Important issues investigated and considered prior to drafting this policy included: 

· How and when to encourage mediation or a solution other than a formal investigation by OED to the complaint?  The Ad Hoc Committee thinks that the Alternative Dispute Resolution process (1.7.5) is underutilized and may offer a viable alternative to a formal investigation by OED for many complaints.  

· Under what circumstances must OED conduct an investigation when a complaint is brought to the attention of a university employee or the OED?  Under federal law sexual harassment must automatically be reported to OED and all University employees are also required to report violations of the anti-discrimination policies. An investigation is only one avenue to resolve the issue. ADR or other options may be preferable to all involved and will resolve the problem without a formal OED investigation.  

· Who should be involved in the decision to have OED conduct a formal investigation of a University employee?  Currently, OED has this responsibility.  The Ad Hoc Committee thinks that because of the potentially severe consequences to an individual’s career from just the investigation process, even if no culpability is found, others should be involved when this decision is made.  But who? In cases of faculty: Chairs? Deans? The Vice Chancellor and General Counsel? In cases of staff: Human Resources? The Vice Chancellor and General Counsel? 

· When should the alleged offender be notified that a complaint has been made? The Ad Hoc Committee was concerned with protection of the rights of both the accused and the person filing the complaint. Timely notification of the accused may assist with the resolution of the complaint through ADR or other mediation and without a formal investigation. However, in rare circumstances there may be legitimate concerns about possible retaliation against the complainant and witnesses.   Who should be consulted in a decision not to immediately notify the accused?  In cases of faculty: Chairs? Deans? The Vice Chancellor and General Counsel? In cases of staff: Human Resources? The supervisor? The Vice Chancellor and General Counsel? 

· What are appropriate timelines for filing a complaint? The Ad Hoc Committee reviewed several issues and determined that whenever possible, early reporting is much preferred.  The Ad Hoc Committee is aware that outside agencies such as the federal EEOC allow longer timelines for filing a complaint.

· What are appropriate timelines for completing the investigations?  The Ad Hoc Committee worked with Richard Rafes and Cassandra Burrell to determine reasonable timelines that take into consideration legal requirements and the desire to resolve the complaint while all parties are still available.   Individual circumstances may require a delay in completing an investigation, e.g. time of year (summer or winter break), leaves of absence, graduation, etc.

· Who should determine sanctions, if any?  Is it desirable to have this decision made at the lowest administrative level?  For fairness and consistency across campus should the Vice Chancellor and General Counsel be consulted?

· Why must sanctions be reported to the OED? All sanctions must be reported to the OED for the case file to be completed.  OED must prepare periodic statistical reports on all cases and their outcomes.

3. The Ad Hoc Committee reviewed similar policies and procedures at other state universities in Texas, other U.S. universities, as well as the relevant federal and state laws and regulations. 

4. The Chair of the Ad Hoc Committee met initially with Cassandra Burrell, the Associate Vice President for the Office of Equity and Diversity to discuss the policies, the operations of the Office, and the charge of the Ad Hoc Committee. An additional meeting was scheduled with Cassandra Burrell and Daniel Emenheiser, Equal Opportunity Office, to discuss any suggestions by OED on the policy revisions.  

5. The Chair of the Ad Hoc Committee interviewed academic chairs and faculty regarding their experiences with the policies and to solicit suggestions for improving the policies.

6. The Ad Hoc Committee met frequently with Richard Rafes, Vice Chancellor and General Counsel, initially to discuss the legal obligations of the university and subsequently to review the draft revisions to the various policies.  

7. Finally, the Chair met with Steve Miller, Director of Human Resources and Diane Berg, Assistant Director of Human Resources to review the draft policies and include suggestions from Human Resources. The Chair consulted with Dr. Bill McKee on revisions to the Voluntary Alternative Dispute Resolution policy.

The Policy Revision Summaries:

 The Ad Hoc Committee’s revisions link the four existing policies and the new policy through appropriate cross- references and text revisions.  

· 10.12.11, Duties and Responsibilities . . .: cross references were added and official titles updated

· 1.3.7, Nondiscrimination/Equal Employment Opportunity . . .:   cross-references,  detailed definitions of the various federal laws governing discrimination and new Sections 8, 9, and 10 were added to cover complaint procedures, confidentiality, and legal implications.  More complete end references were added.  

· 1.3.19, Sexual Harassment: cross-references were added and text was re-ordered for clarity.  Section 4 Consensual Relationships was reduced and a reference made to the Consensual Relationships policy 1.3.23.  Sections 5 and 6 were re-ordered and reworded for clarity.  Section 7 now references the new Procedures policy 1.3.yy.  Investigation and resolution of the complaint sections 10 and 11 are removed and incorporated into 1.3.yy

· 1.7.5, Voluntary Alternative Dispute Resolution:  cross-references were added, the text in Section 6 was re-ordered for clarity, Section 7 was expanded and explains the relationship between this policy and 1.3.7 and 1.3yy.  Section 8 was revised and expanded. Human Resources pointed out that changes in Texas law require some revisions to the ADR policy to tie it to the Post Tenure Review process.

· 1.3.yy, Information and Procedures for Pursuing and Resolving a Complaint of Discrimination, Including Sexual Harassment:  a new policy to cover the various options available to resolve discrimination complaints – including sexual harassment.  This policy seeks to speed the process by establishing reasonable time periods for filing a complaint and time lines for resolving the complaint.  It offers the opportunity for mediation, but acknowledges the university’s legal obligation to take appropriate action on specific allegations when a complaint is filed with the Office of Equity and Diversity. This policy sets out the responsibilities of the Office of Equity and Diversity (OED) including: consulting with the appropriate administrative chain, investigating formal complaints, and reporting of the findings. This policy also sets out the responsibilities of the administrative chain to consult with OED and the Vice Chancellor and General Counsel, specific mandatory reporting requirements, as well as the responsibility for taking appropriate actions and/or setting appropriate sanctions when a finding is received from OED.  Every effort was made to protect the rights of the alleged victim and the alleged offender.  Individual sections cover the investigation process, notification, confidentiality, retaliation, findings and/or sanctions, various appeals processes, and record retention issues.

Recommendations of the Ad Hoc Committee:

· That the Faculty Senate support these policies revisions.

· That the Office of Equity and Diversity in consultation with the Vice Chancellor and General Counsel’s Office develop standard documents and checklists to facilitate implementation of these policies.  The Ad Hoc Committee recommends that these documents include:

1. A standard complaint form, 

2. A standard complaint file check sheet that corresponds with the Procedures policy 1.3.yy and indicates each step taken and the date actions occurred. 

3. A standard letter notifying the alleged offender that a complaint was filed and that the OED found insufficient grounds to pursue the complaint.  The letter will state the nature of the complaint, but no mention will be made of the alleged victim’s or victims’ name(s) or any details that would identify the individual(s).

4. A standard letter notifying the alleged offender that a complaint was filed and indicating options available to resolve the issue – ADR, etc. It should also include any appropriate cc: references.

5. A standard form to use when determining that immediate notification of the alleged offender should be delayed.  This form should reference any documentation available that justifies the decision and a list of those officials making this decision.

6. A standard letter notifying the appropriate administrators of the complaint and what method is being used to resolve the issue.

7. A standard investigation form that includes the various components of the investigation process, e.g. documentation, witness interviews, etc.

8. A standard letter notifying the alleged offender that the first part of a formal investigation is complete and what options are available in responding to the allegations and the evidence and appropriate deadlines.

9. A standard form to use by OED when issuing a “finding” at the conclusion of an investigation.

10. A standard letter to use when notifying the alleged victim and alleged offender of the findings with any appropriate cc: references.

11. A standard letter for use by administrators to notify both the alleged offender and the OED of the sanctions imposed.  The letter should include a notice of the appropriate method for filing an appeal.

· The Ad Hoc Committee recommends the Vice Chancellor and General Counsel officially appoint a liaison from his office to the Office of Equity and Diversity to advise OED on these and other policies.

· The Ad Hoc Committee encourages both the Office of Equity and Diversity and Human Resources to publicize and offer additional instructional information to the University community acquainting them with these policy changes.

· The Ad Hoc Committee recommends that all html versions of these policies include hypertext links to connect the reader to related policy references. 

· The Ad Hoc Committee recommends at the end of the first year these policies are implemented, the Vice Chair of the Faculty Senate invite the Assistant Vice President for Equity and Diversity to meet with the University Committee to discuss the effectiveness of these policy revisions. 
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